UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

| NTERNATI ONAL ACTI ON CENTER
et al.,
Plaintiffs,
V. : Civil Action No. 01-72 (GK)

UNI TED STATES OF AMERI CA
et al.,

Def endant s.

MEMORANDUM OPI NI ON

Plaintiffs have filed a Motion for A Protective Order to
preclude inquiry by the Defendants, primarily the governnment,
about six specific subject matter areas which they allege are
constitutionally privileged political and/or associational
activity. Upon consideration of the Mtion, the Defendants
Response, and Plaintiffs’ Reply, the Court concludes that the
Moti on shoul d be granted.

Plaintiffs, several political action organizations and
i ndividuals, are challenging the actions of the federal
governnment and the Presidential Inaugural Commttee (“PIC') on
| naugur ati on Day, January 20, 2001, which they allege violated
their constitutional rights to express their political views and
denonstrate at the particul ar portion of FreedomPl aza for which

they were given a denpnstration permt by the National Park



Service. The case will involve very substantial discovery and
the resolution of extrenely inportant First Amendnment issues.

To date, it has been the Court’s perception—based on the
papers which have been submtted--that there has been a high
| evel of cooperation and civility ampbngst the parties. This is
noted with approval and appreciation. The Court expects it to
conti nue, even as counsel beconme nore deeply involved in the
stresses of high-profile litigation.!?

Plaintiffs identify six categories of defense discovery
requests to which they object. Plaintiffs assert that five of
these categories concern subject nmatter that is totally
irrelevant to this lawsuit. Mre inportantly, Plaintiffs also
argue that disclosure of the information sought by these
requests will subject individuals “to probable harassnment and
reprisal, and will have a chilling effect on the willingness of
persons to engage i n the denocratic process through mass prot est
or concerted political action.” Pls.” Mt. for Prot. Order at
2. As to the sixth category, Plaintiffs acknow edge that this
subj ect matter may be rel evant, but that the Def endants have not

pr ovi ded sufficient justification for seeki ng such

! The Court nentions this issue because the tone of the
papers submtted for the pending Motion suggests that this
at nosphere of cooperation may be eroding, in particular with
respect to counsel for PIC. That eventuality should not be
all owed to devel op.
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constitutionally protected information.



The si x categories of information for which Plaintiffs seek
protection are as foll ows:

1. The political activities of Plaintiffs except for
those which occurred on January 20, 2001, or in specific
preparation for the denonstrations of January 20, 2001;?2

2. The identities of persons who associate wth
Plaintiffs for purposes of, or incidental to, the conduct of
political activity, including enployees, staff, or others who
are working as volunteers;?3

3. Contri but or lists or information related to
contri butors;

4. Lists of political activities or causes
supported by Plaintiffs;*

2 For exanple, Defendants ask for “[a]ll First Amendnent
protected political denonstration activities that any of the
plaintiffs have ever engaged in that is related to ‘any

envi ronment al and/or political i ssue’, i ncluding dates,
| ocations and a detailing of ‘all actions’ related to
denonstration activities.” See Pls.” Mdit. at 2 (citing and

quoting Interrogatory No. 16 to | AC).

3 For example, Defendants ask for the “identity of all
persons who have ever engaged in concerted political activity
with plaintiffs, including dates, |ocations, and a detailing of
‘all actions’ related to denonstration activities related to
‘“any environnmental and/or political issues.”” See Pls.’” Mt. at
2 (citing and quoting Interrogatory No. 16 to I AC). Defendants
al so ask “[f]or every First Amendment protected activity that
any plaintiff has ever engaged in, the identity of ‘each and
every person with whom you interacted and/or communicated
regardi ng that denonstration.”” See Pls.” Mt. at 2 (citing and
gquoting Interrogatory No. 17 to | AC).

4 For exanple, Defendants ask for “[a]ll politica
associ ations of the plaintiffs, specifically the identity of
“all persons and/or entities to whomyou, the JAM or any other
plaintiff has contributed financial and/or material support.’”
See Pls.” Mot. at 2 (citing and quoting Interrogatory No. 19 to
| AC) .
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5. ldentities of any anonynous or non-public “nmenbers”
or “affiliates” of Plaintiffs’ organizations who did not engage
in any activities related to the Inaugural Day protests; and

6. ldentities of persons who anonynously participated
in denonstration activity with Plaintiffs on January 20, 2001.°

The breadth of information sought by the governnent is, to
say the | east, extraordinary.

I n response, the governnent argues that a protective order
[imting the use of information obtained in discovery to the
custody of the parties would nore than adequately address
Plaintiffs’ concerns, and that the information sought in
di scovery is rel evant.

Before directly addressing the argunents of the parties, the
Court wshes to make clear that it is not conducting an
i nterrogatory-by-interrogatory review. Rat her, the Court’s
intent is to provide general guidelines within which the parties
must operate and within which their disputes can hopefully be
resol ved wi thout further judicial intervention.

As to the governnment’s first argunent, that the parties are
adequately protected with an order limting the use and custody

of the information provided in discovery to the parties, the

governnment sinmply ignores the thrust of Plaintiffs fears. It
5> It appears fromthe record that Plaintiffs arewilling to
provi de sonme or all information responsive to this request.
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is the governnent itself that Plaintiffs fear, and therefore
confining that information to governnment (as well as PIC)

counsel will hardly



assuage those fears or avoid the intimdation that Plaintiffs
fear m ght follow

“1t is hardly a novel perception that conpelled
disclosure of affiliation with groups engaged in

advocacy may constitute [an] effective. . . restraint
on freedom of association. . .” [NAACP V. Al abama, 357
US. 449] at 462, . . . Privacy is particularly

i nportant where the group’ s cause i s unpopul ar; once
the participants lose their anonymty, intimdation
and suppression may follow. And privacy is inportant
where the governnent itself is being criticized, for
in this circunmstance it has a special incentive to
suppress opposition. First National Bank of Boston v.
Bellotti, 435 U S. 765, 777 n.11 [] (1978).

Bl ack Panthers Party v. Smth, 661 F.2d 1243, 1265 (D.C. Cir.

1981).°¢

As to the relevancy issue, it is crucial to renmenber that
we are considering the essence of First Anendnent freedonms—-the
freedom to protest policies and programs to which one is
opposed, and the freedomto organi ze, rai se noney, and associ ate
with other |ike-m nded persons so as to effectively convey the
nmessage of the protest.

The ~courts have 1long recognized the sensitivity of

¢ Even though the Black Panther decision was | ater vacated
as moot, Smith v. Black Panther Party, 458 U.S. 1118 (1982),
there is no suggestion in later case law in this Circuit that
its reasoning or analysis has been rejected or abandoned by our
Court of Appeals. See Weisberg v. Webster, 749 F.2d 864, 970
(D.C. Cir. 1984). Indeed, it has been cited subsequently by the
Circuit in a unaninous per curiamopinion in Steffan v. Cheney,
920 F. 2d 74 (1990), as well as in many other cases from outside
this Circuit. See Pls.” Reply at 5 (collecting cases).
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information related to such activities and consequently have
ruled that the following information is protected by the First
Anmendnent : nmenbership and volunteer lists,” contributor lists,?®

and past political activities of plaintiffs and of those persons

with whom they have been affiliated.® Consequently, discovery
requests from Defendants that seek such information will not be
al | owed.

Def endants al so seek the nanes, addresses, and telephone

nunbers of all individuals who attended, planned to attend, “or
otherwi se manifested any intent to attend” any protests that

occurred during the Presidential |naugural Parade. See PIs.

7 NAACP v. Al abama, 357 U.S. 449, 461-463 (1958); Fed
El ection Commin v. Machinists Non-Partisan Political League, 655
F.2d 380, 389 (D.C. Cir. 1981), cert. denied, 454 U S. 897
(1981).

8 Brown v. Socialist Workers ‘74 Canpaign Comm, 459 U. S.
87, 95 (1982); Int'l Union, Etc. v. Nat'l Right to Work Comm ,
590 F.2d 1139, 1147 (D.C. Cir. 1978) (“[t]he First Anmendnent’s
protection . . . extends not only to the organization itself,
but also to its staff, nmembers, contributors, and others who
affiliate with it.”).

 DeGegory v. New Hanp. Atty. Gen., 383 U S. 825, 827
(1966) (past political associations and activities of
plaintiff); NAACP v. Alabama 357 U S. at 458 (affiliates with
NAACP); Pleasant v. Lovell, 876 F.2d 787, 804-805 (10" Cir.
1989) (identities and activities of its nenbers); Savola v.
Webster, 644 F.2d 743, 746 (8" Cir. 1981)(discovery request
seeking political associations and names and addresses of party
menbers and synpathizers overly broad); Fanmlias Unidas V.
Briscoe, 544 F.2d 182, 192 (5'M Cir. 1976)(nmenbers and
affiliates).
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Mot. at 2 (Request for Production No. 5 to Plaintiff AC). This
is exactly the kind of information the First Amendnent is
designed to protect. There can be little doubt that such public
identification of individuals who never intended their
participation in First Amendnent activity to thrust theminto
the harsh glare of the linelight is calculated to chill future
political dissent and di scourage participation in other protest
activity. Consequently, discovery requests fromDefendants that
seek such information will not be all owed. °

In sum Defendants have failed to neet the standard
established in this Circuit for conpelling disclosure of

information protected by the First Amendnent. | n Black Panther

Party, the Court of Appeals mandated “a balancing inquiry to
determ ne whether a claimof privilege should be upheld. . . the
plaintiffs’ First Anendnment cl ai mshoul d be neasur ed agai nst the
defendant’s need for the information sought. If the fornmer
outweighs the latter, then the claim of privilege should be

uphel d.” Black Panther Party, 661 F.2d at 1266.

In conducting this balancing, the district courts are

10 |In fact, Defendants have ready access to sone of such
information wi thout resorting to conpelled di scovery. According
to Plaintiffs, and Defendants have not denied this, the District
of Colunbia Metropolitan Police Department has substanti al
ampunt s of videotape which recorded the events in question on
January 20, 2001, from9:30 a.m until 4:00 p. m
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directed to first:

consi der the relevance of the informati on sought. The
interest in disclosure will be relatively weak unl ess
the information goes to ‘the heart of the matter,’
that is, unless it is crucial to the party’ s case

[citations omtted]. Mer e specul ati on t hat
i nformation m ght be usef ul wi || not
suffice;...Second, courts nust detern ne whether the

litigants seeking disclosure have pursued alternative
sources. Even when the information sought is crucial
to a litigant’s case, disclosure should be conpelled
only after the Ilitigant has shown that he has
exhausted every reasonable alternative source of
i nformation.

Bl ack Panther Party, 661 F.2d at 1268. The Court enphasized

that because of the preferred position of First Amendnment
rights, “[i]nfringement of First Amendnent interests nust be
kept to a mnimum” 1d.

In this case, Defendants have failed to show that the
information they seek goes to “the heart of the matter” and that
t hey have pursued alternative sources.

Much of Defendants’ Response is devoted to a conpl ai nt that
Plaintiffs have failed to reply adequately to their discovery.
That conplaint may or may not have nmerit, but that is sinply not
the issue now before the Court and must be raised in an
appropriate notion for protective order or to conpel.

The Court has attempted in this Opinion to |lay down broad
di scovery guidelines and to delineate what categories of

information are protected by the First Arendnent. It is hoped
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that with this guidance, the parties will now be able to resol ve
their discovery disputes; if not, they will be addressed in the

status set for May 3, 2002.

Dat e d adys Kessl er
United States District Judge

Copies to:

Mara Ver heyden-Hilliard

Carl Messineo

PARTNERSHI P FOR CI VIL JUSTI CE, | NC.
1901 Pennsyl vania Ave., N W

Suite 607

Washi ngt on, DC 20006

R. Craig Lawrence

Assi stant United States Attorney
555 4th Street, N W

Washi ngt on, DC 20001

Thomas L. Koger

O fice of the Corporation Counsel, D.C
441 Fourth Street, N W

Room 6S045

Washi ngton, DC 20001
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

| NTERNATI ONAL ACTI ON CENTER,
et al.,
Plaintiffs,
V. : Civil Action No. 01-72 (GK)

UNI TED STATES OF AMERI CA,
et al.,

Def endant s.

ORDER

Plaintiffs have filed a Motion for A Protective Order to
preclude inquiry by the Defendants, primarily the governnment,
about six specific subject matter areas which they allege are
constitutionally privileged political and/or associational
activity. Upon consideration of the Mtion, the Defendants’
Response, and Plaintiffs’ Reply, and for the reasons discussed
in the acconmpanyi ng Menorandum Opinion, it is hereby

ORDERED, that Plaintiffs’ Mtion is granted.

Dat e G adys Kessl er
United States District Judge
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Mara Ver heyden-Hilliard

Carl Messineo

PARTNERSHI P FOR CI VIL JUSTI CE, | NC.
1901 Pennsyl vania Ave., N W

Suite 607

Washi ngt on, DC 20006

R. Craig Lawrence

Assistant United States Attorney
555 4th Street, N W

Washi ngt on, DC 20001

Thomas L. Koger

O fice of the Corporation Counsel, D.C
441 Fourth Street, N W

Room 65045

Washi ngt on, DC 20001



